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Overview 
 Background 
 DECRA application: Issues, Project and Benefit 
 Conceptual Framework 
 Australia as a Secular State 
 Liberal Democracy and Religious Pluralism 
 Section 116 of the Constitution 
 Legal regulation of public religion and religious perspectives 
 Religious Freedom and Anti-Discrimination 
 Stakeholders 
 An Integrated Approach 
 
Background: Public Issues of Religious 
Freedom in Australia 
 Archbishop Porteous 
 Sydney Evangelical Union 
 Coopers Beer and the Bible Society 
 Margaret Court 
 Penny Wong Frank Walker Memorial Lecture 
 
Background: Dynamic Socio-Political 
Landscape 
 2016 Census Data: Christian 52.1% (61.1% in 2011); No religion 30.1% (22.3% in 
2011) 
 Trend towards secularisation? 
 ALRC Freedoms Report 
 Senate Committee Inquiry into Exposure Draft for Marriage Amendment Act 
 Parliamentary Committee Inquiry into freedom of religion or belief 
 Personal and Professional interest 
 
DECRA Application: Issues 
 Where does religion fit?  How do governments protect and regulate religious 
freedom in this dynamic context? 
 What is the nature and scope of religious freedom? 
 What does it mean to say Australia is a secular state?  How does this influence 
religious freedom? 
 How does a ‘secular’ liberal democracy properly incorporate religious freedom in 
an era of religious pluralism? 
 What is the function of s 116 in protecting religious freedom?  Is this appropriate? 
 How does the law balance free public expression of religion and religious 
perspectives when they conflict with anti-discrimination law?  Is this appropriate? 
 Who are the relevant stakeholders and how does their position affect the answers 
to the above questions?  How can we reconcile such different perspectives? 
 
DECRA Application: Project 
 This project aims to improve understanding of the place of religion in the 
Australian democracy and inform policy surrounding public religion and legal 
regulation of religious freedom in Australia. 
 It will address this important contemporary political issue by further refining 
and applying a conceptual framework for understanding the relationship 
between religion, law and politics in Australia. 
 It will seek to develop and articulate a set of principles to inform policy and 
legal regulation in a more sophisticated and inclusive way. 
 
DECRA Application: Benefit 
 A series of recent reports and inquiries have highlighted the importance of 
religious freedom and explored legal challenges to religious freedom in 
Australia.  This project would include a response to this previous work and 
contribute to any future inquiries to inform public policy and legal regulation 
of religion in Australia. 
 In particular the project will provide principles which can be adopted to 
clearly regulate public religion and religious freedom, which will decrease the 
financial and temporal burden on court processes by minimizing ambiguities 
and challenges. 
 The project will increase social harmony and cultural understanding by 
fostering inclusion, pluralism and democracy. 
 
Conceptual Framework 
 Builds upon John Milbank’s ‘Radical Orthodoxy’: Christian theology 
 Developed and articulated through PhD which has become a scholarly 
monograph 
 ‘The law of love’ and the ‘reconciliation of virtue with difference’: peace 
rather than violence  
 Further clarified and applied to law and religion issues: secular state, 
religious freedom, democracy and religious pluralism. 
 
Australia as a Secular State 
 What is the secular?  Separation from religion?  Neutrality?  Metaphysical?  
Religious? 
 What is the secular state?  Laicism/separationism vs Judeo-
Christian/Accommodationism? 
 Australia as a Secular State: 
 No state religion/theocracy (c.f. UK) 
 But not strict separationism either (c.f. US) 
 Secular as a ‘religion’: constitutional problem? 
   Judeo-Christian accommodationist? 
 
Liberal Democracy and Religious 
Pluralism 
 Rawls: how do we reconcile mutually incompatible competing (religious or 
nonreligious) views in a liberal democracy? 
 Overlapping consensus and public reason 
 What is religious freedom?  Private, or public and private? 
 The secularist effect of public reason: undermining freedom, neutrality, 
equality… 
 Liberal Alternatives: Priority for Democracy/Ideal of Conscientious 
Engagement/Pluralism 
 
Section 116 of the Constitution 
The Commonwealth shall not make any law for establishing any religion, or for imposing any 
religious observance, or for prohibiting the free exercise of any religion, and no religious test 
shall be required as a qualification for any office or public trust under the Commonwealth. 
 Originally included to offset preamble; discrete clauses; broad interpretation of religion 
 Free Exercise Clause: narrow interpretation, purpose requirement, no successful application – 
see Krygger; Jehovah’s Witnesses; Kruger 
 Non-establishment clause: narrow interpretation, state religion requirement, allows non-
discriminatory Commonwealth support of religion – see DOGS. 
 Does s 116 protect religious freedom?  Problems/issues: 
 Does not apply to states 
 ‘free exercise’ interpreted too narrowly 
 Possibility for ‘non-establishment’ to be interpreted more broadly 
 Tension between the clauses 
 A broader view of religious freedom? 
 
Legal Protection of Public Religion and 
Religious Perspectives 
 Very limited and patchy! 
 Free exercise clause (Cth only) 
 Implied freedom of political communication: religious speech/conduct with 
political implications 
 International conventions? 
 Common law? 
 Contingent state protections (e.g. Vic Charter of Rights, religion as a 
protected attribute in discrimination law) 
 Conflict with generally applicable laws e.g. anti-discrimination 
 
Religious Freedom and Anti-
Discrimination 
 Particularly topical in regard to same-sex marriage, but other issues relevant 
as well (e.g. sexual orientation, marital status, religion, race) 
 See e.g. Masterpiece Cakeshop (pending USSC) 
 ‘Right’ of individuals, businesses, employers, associations, institutions etc. to 
‘practice religion’ versus right of various parties to not be ‘discriminated 
against’ 
 Statutory exemptions for religious organisations in some contexts but very 
little protection for others (free exercise clause not helpful) 
 How do we reconcile?  Increase/decrease exemptions?  Balancing clauses?  
Broader interpretation of free exercise clause? 
 
Stakeholders 
 Everyone! 
 Policy advisors, Politicians and Judges 
 Religious organisations and individuals 
 Non-religious organisations and individuals 
 How do the positions of various stakeholders inform their views on the above 
topics? 
 How do we incorporate such disparate views in a way which is genuinely 
inclusive? 
 Clarify principles to be applied and how they are to be applied 
 
An Integrated Approach 
 These interrelated issues have traditionally been approached in a discrete way by 
different scholars in different fields 
 Conceptual analyses have focused on abstract arguments with little application to 
concrete politico-legal issues 
 The legal analysis has focused on doctrinal principles without acknowledging or 
engaging with conceptual frameworks or theoretical perspectives 
 This project aims to address these deficiencies by approaching the problem in an 
integrated, holistic way through a conceptual framework 
 This involves further developing and applying Milbank’s Christian theology to 
notions of the secular state, liberal democracy, religious pluralism, religious 
freedom, and s 116 
 The aim is to arrive at a set of governing principles informed by the ‘law of love’ 
and the ‘reconciliation of virtue with difference’ which can be implemented 
through government policy 
 
Thank you! 
 
Questions/Discussion 
